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On many construction projects, there are complaints of defective workmanship, products, etc., which may end up in
litigation or arbitration.

The statute of limitations in Rhode Island is ten years for breach of contract and three years for negligence. Therefore,
it is imperative that if there is a potential dispute concerning workmanship, products, etc., that the applicable
contractor save and keep that portion of the workmanship at a safe place in the event that there is in fact litigation
and/or arbitration.

Of course, photographs are extremely important in any disputed issues with another party.

The Rhode Island courts, as well as other courts have determined that in the event that evidence is "spoiled" or
discarded, there may be an inference that had the defective work, etc., been saved by the applicable contractor, that
that evidence would be adverse to the applicable contractor and therefore, there is an inference that the contractor

discarded the evidence, since it was adverse to its position.

Obviously, once a contractor's work has been removed or altered, the "as-built" condition is no longer available for
inspection or documentation by an expert or testing laboratory.

Courts have from time to time issued sanctions, including attorney's fees and costs to the opposing party, and on
occasion, have dismissed cases for spoliation of evidence.

In addition to saving the "evidence," advance notice must be given to the other party that there will be in fact a
demolition, repair or retrofit of the contractor's work in order to give the other party an opportunity to be at the site.

In the event of an issue with workmanship, it is imperative to have an appropriate expert or testing laboratory review
the issue before it is retrofitted, removed or replaced. Also, any issues that concern workmanship should be noted in

job minutes, photographs, time records, logs, video documentation, or any other means of preserving the evidence.
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Court reversed the trial court’s dismissal of the pur-
chaser’s claim and remanded for determination of
whether the purchaser “provided notice sufficient to
enable the respondents to protect themselves by
inspecting the relevant evidence.”” The court declined
to adopt a rule requiring the party possessing evi-
dence to provide actual notice of the nature and
timing of any act that might lead to the loss of evi-
dence. Instead, the court adopted the rule that the
obligation is only to “provide sufficient notice and a
full and fair opportunity to inspect the evidence so
that the noncustodial parties can protect their inter-
ests with respect to the relevant evidence that may
be destroyed.”® The court reasoned that if “noncusto-
dial parties had sufficient knowledge to protect their
interests, but nonetheless failed to inspect important
evidence,” that should not “deprive the custodial party
of an otherwise valid claim or defense.”

The court did provide some valuable guidance: “A
meeting or a letter indicating the time and nature of
any action likely to lead to destruction of the evidence,
and offering a full and fair opportunity to inspect will
usually be sufficient....”

C. Other Cases Tend to Conclude Spoliation
Sanctions Are Proper.

Robertet Flavors and Miller represent one side of the
case law spectrum on spoliation of evidence in the con-
struction context. Below are a number of other recent
construction cases, all of which imposed some form of
spoliation sanction—either dismissal, the preclusion
of evidence, or an adverse inference—even though in
none of the cases did the court find a bad faith attempt
to deny access to evidence.

Kinder v. Heritage Lower Salford, LP** affirmed sum-
mary judgment against the owner on spoliation
grounds. Two years after filing suit, the owner repaired
the defects without telling his counsel or the adverse
parties and before the contractor and subcontractors
had performed an expert inspection.

Scholastic, Inc. v. Pace Plumbing Corp.? concluded that
an adverse inference instruction might be appropriate
if, at trial, the contractor proved that the owner’s
repairmen and cleaning crew negligently disposed of
the plumbing coupling at issue while trying to repair
the plumbing after a pipe burst.

Miner Dederick Constr., LLP v. Gulf Chem. & Metallurgical
Corp.*reversed a trial court’s refusal to grant summary
judgment against an owner for spoiling evidence. The
owner failed to inform the contractor about destruc-
tive testing and ignored the contractor’s requests to
observe the repair work.

Aktas v. JMC Dev. Co.** gave the defendants an adverse
inference instruction when the owner locked the con-
tractor out of a home-remodel project and removed
most of the contractor’s work by the time the owner
gave notice of claim to the contractor.

Fines v. Ressler Enter., Inc.’® dismissed the owner’s

claim for defective siding installation because the
owner removed the siding from her house. The only
notice provided by the owner was a fax to the contrac-.
tor’s counsel on a Friday afternoon advising the siding
would be removed the following Monday, which was a
holiday.

Harborview Office Center, LLC v. Camosy, Inc.’ dismissed
the owner’s complaint as a sanction for repairing
V-grooves in an EIFS system that the owner determined
were contributing to water leaks without providing
notice to the contractor.

Story v. RAJ Prop., Inc.” affirmed summary judgment
for the contractor, subcontractor, and manufacturer on
spoliation grounds where the owner removed and
replaced the allegedly defective stucco system after
filing a lawsuit, but without informing defendants.

Manorcare Health Serv., Inc. v. Osmose Wood Preserving,
Inc.®® precluded an owner from using evidence obtained
during removal and replacement of the roof because
the owner failed to provide notice to the defendant
plywood manufacturer despite the manufacturer’s
written request for notice. The court concluded dis-
missal would be improper because the manufacturer
inspected plywood on a previous occasion.

Conclusion

Repairing defects can create serious spoliation-of-evi-
dence problems, even if repairs are performed
innocently. There are plenty of reasons why harsh spo-
liation sanctions such as dismissal would be disfavored
in construction litigation, particularly because there are
often various other sources of information to document
the construction. Nevertheless, many courts seeém to
view the destruction/replacement of a contractor’s work
in place as being inherently prejudicial—and thus
appropriate for spoliation sanctions. Because so many
cases seem to come down on the side of sanctioning
the owner for spoliation, owners and their counsel
should be especially careful to provide advance notice
of any demolition, repair, or reconstruction. ®

Nelson-A. F. Mixon, Holden Willits PLC,
Phoenix, AZ
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